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Opi nion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register

of the mark CYTOVAT (in slightly stylized, |ower-case

letters) for goods identified in the application as

“incubators for |aboratory purposes” in Class 9 and
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“tenperature and climatic cabinets for general industrial
applications” in Cass 11.1

The Trademark Exam ning Attorney has issued a final
refusal of registration, on the ground that applicant’s
mark, as applied to applicant’s goods, so resenbles the
mar k Cl TOVAT, previously registered (in typed form for
goods identified in the registration as “autoclaves” (in
Class 11),% as to be likely to cause confusion, to cause
m st ake, or to deceive. Tradenmark Act Section 2(d), 15
U S.C. §1052(d).

Appl i cant has appeal ed the final refusal. The appeal
is fully briefed, but no oral hearing was requested. W
affirmthe refusal to register.

Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
i kel i hood of confusion factors set forth in Inre E. 1. du
Pont de Nenmpurs and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA

1973). In considering the evidence of record on these

! Serial No. 75/435,249, filed February 17, 1998. The
application was filed pursuant to Section 44(d); applicant |ater
submtted a certified copy of its German Registration No. 397 54
456.

2 Regi stration No. 2,223,010, issued February 9, 1999. The
regi strant is Getinge Skarhamm Aktiebol ag, a Swedi sh corporation
The registration is use-based.
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factors, we keep in mnd that “[t]he fundanmental inquiry
mandat ed by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

First, we turn to a determ nation of whether
applicant’s mark and the cited registered mark, when
conpared in their entireties in terns of appearance, sound
and connotation, are simlar or dissimlar in their overal
commercial inpressions. The test is not whether the marks
can be distingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall comercial inpression
that confusion as to the source of the goods offered under
the respective marks is likely to result. The focus is on
the recollection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975).

W find that the marks are simlar in ternms of
appearance, differing only by one letter. The stylization
of applicant’s mark (in all |ower case letters) is mninmal

and does not distinguish the marks visually, especially in
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view of the fact that the cited mark is registered in typed
formand thus m ght appear in all reasonable stylizations,
including in all lower case letters. See Cunni nghamv.
Laser Golf Corp., 222 F.3d 943, 55 USPQRd 1842, 1847-48
(Fed. Cir. 2000); Squirtco v. Tony Corp., 697 F.2d 1038,
216 USPQ 937, 939 (Fed. Cir. 1983).

W also find that the marks are simlar, indeed,
legally identical, in ternms of sound. Applicant argues
that the marks are not phonetically identical because the
first syllable of its CYTOVAT mark is pronounced with a

long “i” sound, while the “rules and conventions” of

Engl i sh pronunciation “dictate” that the “i” in the first

syl lable of the registered Cl TOVAT mark woul d be pronounced

as a short “i,” as in the words “citizen” and “citrus.” W

are not persuaded. Although an “i” following a soft “c”

often is pronounced as a short “i,” as in the exanples

cited by applicant, applicant has identified no
pronunci ation rule or convention which requires that

result. Indeed, common words such as “citation,” “cipher,”

“cider,” and “decide” belie the existence of any such rule

or convention. Thus, because the registered Cl TOVAT mark

“ ”

reasonably m ght be pronounced with a long “i” sound in the
first syllable, it is legally identical to applicant’s

CYTOVAT mark in terns of sound.
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Mor eover, even assuni ng arguendo the validity of
applicant’s prem ses, i.e., that an apparently coined mark
i ke Cl TOVAT has a “correct” pronunciation, and that, as

appl i cant contends, in such “correct” pronunciation the “i”

inthe first syllable of the mark is a short “i” and not a
long “i”7, it is settled that “correct” pronunciati on cannot
be relied on to avoid a finding of |ikelihood of confusion.
See, e.g., Kabushiki Kaisha Hattori Tokeiten v. Scuotto,
228 USPQ 461 (TTAB 1985); see al so TMEP 81207.01(b)(iv) and
cases cited therein. Furthernore, and again assum ng that
applicant is correct in contending that the marks, as
“correctly” pronounced, are not phonetically identical due
to the different vowel sounds in the first syllable of each
mar k, we nonet heless find that the marks are phonetically
simlar, for purposes of the first du Pont factor. That
is, any dissimlarity between the marks which results from
a slight difference in their first syllable vowel sounds is
out wei ghed by the overall simlarity which results fromthe

fact that the nmarks ot herw se sound identical in al

respects. 3

3 ati ng Pan Anerican Life Insurance Co. v. Federated Mitual

I nsurance Co., 226 USPQ 914 (TTAB 1985), applicant argues that
even if we find that applicant’s mark and the cited regi stered
mark are phonetically identical or simlar, that fact is not

di spositive and should be accorded little weight in our analysis
because the goods involved in this case are not marketed
principally or solely by nmeans of verbal communication of the
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In terns of connotation and conmmercial inpression, we
find that neither of the marks, when viewed in its
entirety, has any apparent or concrete neaning. That is,
there is no indication in the record that CYTOVAT, as a
whol e, neans anything in particular; the sane is true for
Cl TOVAT. Likew se, there is no evidence as to the neaning,
if any, of the MAT portion of either of the marks.

Appl i cant argues, however, that the prefixes CYTO and
Cl TO- have different meani ngs which give the respective
mar ks di fferent conmercial inpressions. Specifically,
applicant asserts (and we agree) that the prefix CYTO- in
its mark woul d be understood to refer to “cytol ogy,” the
study of cells, and that applicant’s mark therefore
suggests to potential purchasers that applicant’s goods
have sonmething to do with cells or the study of cells.

Applicant next argues that the prefix CITO- in the

marks, e.g., by tel ephone solicitation or word-of -nouth
reconmendati on. However, the evidence of record does not
establish that the marketing of these goods would not or could
not involve such verbal communication of the marks. In any
event, we are not persuaded that Pan Anerican Life Insurance
stands for the proposition for which applicant apparently cites
it, i.e., that phonetic simlarity between the marks is entitled
to significant probative weight only if the involved goods or
services are of a type which are marketed solely or primarily via
ver bal conmmuni cation of the marks. Even if the phonetic
simlarity between the marks is not dispositive, as applicant
argues, we reject applicant’s contention that we should accord

t he phonetic simlarity any di m ni shed probative wei ght.
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registered mark is a foreign word neaning “fast” or
“quick,” and that, according to the doctrine of foreign
equi val ents, purchasers woul d understand the registered
mark to refer to the fast or quick nature of registrant’s
autocl aves. Applicant further contends that even if the
regi stered mark does not have this particular connotation
for purchasers, neither does it have the “cytol ogy”
connotation of applicant’s mark.

Assum ng arguendo that applicant is correct inits
contention that CITO- in the registered mark is derived

fromthe foreign word “cito,”?

we nonet hel ess agree with the
Trademar k Exam ning Attorney that such foreign nmeani ng of
“cito” is too obscure and unknown to Anerican purchasers to

have any significant effect on the commercial inpression

*In support of its contention regarding the neaning of TG in
the cited registered mark, applicant has submtted a printout of
athird-party registration (of the mark C TO for goods identified
as “creasing or nmakeready strips for cutting and enbossing

machi nes”) which includes the follow ng translation statenent:
“The English translation of the word ‘CITO in the mark is “fast
or quick.” However, an ex parte translation statenent in a
registration or application is not conclusive evidence of the
nmeani ng of the termin question. See Bottega Veneta, Inc. v.

Vol umre Shoe Corporation et al., 226 USPQ 964, 966 at n.4 (TTAB
1985). We take judicial notice that “cito” is a Latin adverb
meani ng “qui ckly, soon.” See The Bantam New Col |l ege Latin &
English Dictionary (2d ed. 1995). Al though this dictionary

evi dence appears to corroborate the accuracy of the translation
statenment in the third-party registration with respect to the
nmeani ng of the word CITO as it is used in the registered third-
party mark, it does not prove that the term has the sanme neaning,
or any neaning, in the registered mark Cl TOVAT. However, as

not ed above, we shall assune arguendo that applicant’s suggested
connotation of the cited registered mark is correct.
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created by the cited registered mark. See, e.g., Jules
Berman & Associates, Inc. v. Consolidated Distilled
Products, Inc., 202 USPQ 67 (TTAB 1979) (CHULA confusi ngly
simlar to KAHLUA in terns of appearance and sound;
simlarity not overcone by fact that CHULA has a neaning in
Spani sh (“pretty”) which the arbitrary term KAHLUA does
not, because that Spani sh neani ng woul d unknown to Anerican
purchasers).® Rather, as noted above, we find that
purchasers are likely to view Cl TOVAT as an arbitrary or
coined mark with no apparent neaning. It certainly has no
readi ly apparent meani ng which would directly aid
purchasers in distinguishing it fromapplicant’s otherw se
simlar mark.

Applicant’s reliance on the doctrine of foreign
equivalents is entirely msplaced. |In the context of
Section 2(d), the doctrine operates to preclude
registration of a foreign termwhen its English equival ent

has al ready been registered for simlar goods or services,

®> The Board's rationale in Jules Berman, i.e., that the Spanish
word “chula” is too obscure to Anerican purchasers to affect the

commercial inpression of the mark or to distinguish it froma
mark to which it is otherwise simlar, applies a fortiori to the

Latin word “cito” in the present case.
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or vice versa.® Such is not the situation here; applicant
is not seeking to register the English equivalent of a
previously-registered foreign termor the foreign

equi val ent of a previously-registered English term nor is
any such foreign equival ence the basis of the Tradenmark
Exam ning Attorney’s Section 2(d) refusal. The foreign
equi val ence, vel non, of applicant’s and registrant’s marks
is not at issue here, and the doctrine of foreign
equi val ents therefore is wholly inapposite. Rather, and as
di scussed above, we find that the possible Latin
significance of CITO- in registrant’s mark is too obscure
to affect the mark’s conmercial inpression, or to have any
significant effect on our conparison of the marks under the
first du Pont factor. See Jules Berman & Assoc., Inc. v.

Consolidated Distilled Products, Inc., supra

® As McCarthy notes:

The doctrine of foreign equivalents is not an absol ute
rule, for it does not mean that words from dead or
obscure | anguages are to be literally translated into
English for any and all trademark conparison purposes.
The test is whether, to those American buyers famliar
with the foreign | anguage, the word woul d denote its
English equivalent. The rationale of this rule is
that a foreign word famliar to an appreci abl e segnent
of American purchasers may be confusingly simlar to
its English equivalent, or vice versa.

J. Thomas McCarthy, McCarthy on Trademarks and Unfair
Conpetition §23:36 (4" ed. 6/2000).
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In summary, we find that applicant’s mark and the
cited registered mark are highly simlar in terns of
appearance, and that they are legally identical or at |east
highly simlar in terns of sound. G ven these points of
simlarity between the marks, and given the fallible
recol | ecti ons of purchasers, we cannot conclude that the
connot ati ons and overall commercial inpressions of the
mar ks are so different that confusion is unlikely to result
fromuse of the marks on simlar or related goods. W find
that the first du Pont factor weighs in favor of a finding
of likelihood of confusion.’

We next turn to a consideration, under the second du
Pont factor, of the simlarity or dissimlarity of the
goods identified in applicant’s application (“incubators
for | aboratory purposes” and “tenperature and climatic

cabi nets for general industrial applications”) and the

" W are not persuaded by the Trademark Exam ning Attorney’s
argunent that the “unsolicited online alternate suggested search”
she received fromthe Google Internet search engine is probative
evidence that applicant’s mark and the cited regi stered mark
create the sanme comercial inpression, and we have not relied on
t hat evidence in reaching our conclusion under the first du Pont
factor. There is no evidence as to how or why this “alternate
suggest ed search” was generated by Google, nor any evidence as to
the significance (trademark or otherw se) purchasers would attach
to the suggestion, if any.

10
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goods identified in the cited registration (“autoclaves”).?
It is not necessary that the respective goods or services
be identical or even conpetitive in order to support a
finding of Iikelihood of confusion. Rather, it is
sufficient that the goods or services are related in sone
manner, or that the circunstances surrounding their

mar keting are such, that they would be likely to be
encountered by the same persons in situations that woul d
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sone way

associ ated with the same source or that there is an

associ ation or connection between the sources of the
respective goods or services. See In re Martin s Fanous
Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed.

Cir. 1984); Inre Melville Corp., 18 USPQ2d 1386 (TTAB
1991); In re International Tel ephone & Tel egraph Corp., 197
UsP2d 910 (TTAB 1978). Moreover, the greater the degree
of simlarity between the applicant’s mark and the cited
regi stered mark, the |l esser the degree of simlarity

bet ween the applicant’s goods or services and the

regi strant’s goods or services that is required to support

8 W take judicial notice that “autoclave” is defined as “an
apparatus (as for sterilizing) using superheated steam under
pressure.” Wbster’'s Ninth New Col |l egiate Dictionary (1990) at
117.

11
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a finding of |ikelihood of confusion. See In re Shell Ol
Co., 992 F.2d 1204, 26 USPQ2d 1687 (Fed. Gr. 1993); In re
Concordi a International Forwarding Corp., 222 USPQ 355
(TTAB 1983).

We find that applicant’s goods, as identified in the
application, are sufficiently related to registrant’s
goods, as identified in the cited registration, that
confusion is likely to result fromthe use thereon of the
simlar marks involved in this case. The evidence of
record includes printouts of two third-party registrations
(Reg. Nos. 2,220,060 and 2,519, 602) which include in their
respective identifications of goods both the type of goods
identified in applicant’s application and the type of goods
identified in the cited registration.® Although these
regi strations are not evidence that the marks shown therein
are in comrercial use, or that the public is famliar with

them they neverthel ess are probative evidence to the

° W agree with applicant’s contention that the printouts of
third-party pending applications submtted by the Trademark
Exam ning Attorney are of no probative value. W |ikew se agree
that the probative value of the other third-party registrations
submtted by the Trademark Exam ning Attorney is | essened
considerably to the extent that they cover goods or services not
involved in this case, to the extent that they are for house

mar ks and/ or cover too wide a variety of goods, and to the extent
that they do not cover “autoclaves.” As to this last point, we
cannot determine that the Gass 11 “sterilizers” identified in
several of the third-party registrations (Reg. Nos. 1,333,007,
948, 922, 694, 889 and 656, 420) necessarily are, or enconpass,
“aut ocl aves.”

12
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extent that they suggest that the goods or services
identified therein are of a type which may enmanate from a
single source under a single mark. See In re Al bert

Trostel & Sons Co., 29 USPQd 1783, 1785-86 (TTAB 1993); In
re Mucky Duck Mustard Co., Inc., 6 USP@@d 1467 (TTAB 1988).
We find that this evidence, although not overwhel m ng in
terms of quantity, suffices to establish the requisite

rel ati onshi p between applicant’s and registrant’s
respective goods, under the second du Pont factor.

Under the third du Pont factor, we find that the
parties’ respective goods are of types which normally are
sold in and to the sane or overl apping trade channels and
purchasers, i.e., to |aboratories. Applicant argues that
its goods and registrant’s goods, as actually and currently
mar ket ed, are used by | aboratories working in different
fields or for different applications. However, no such
[imtations or restrictions appear in applicant’s or
registrant’s respective identifications of goods, and they
t herefore can be given no consideration. See Octocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 16 USP2d 1783 (Fed. Cir. 1990); Canadian | nperi al
Bank of Commerce v. Wells Fargo Bank, N A, 811 F.2d 1490,

1 UsPd 1813 (F2d. Cr. 1987); In re El baum 211 USPQ 639

13
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(TTAB 1981). This factor also weighs in favor of a finding
of |ikelihood of confusion.

Under the fourth du Pont factor, there is no evidence
as to the cost of the goods involved in this case, but we
assune that they are purchased with sone degree of care.
However, we cannot conclude on this record that purchasers
of these goods are so sophisticated and careful that they
necessarily would be i mmune to source confusion arising
fromthe use of these highly simlar marks. This du Pont
factor weighs in applicant’s favor, but only slightly.

Applicant has presented the affidavit of one of its
officers, attesting to thirty-two nont hs of contenporaneous
use of the respective marks in comerce w thout any actua
confusion. W have considered this evidence but find that
it isentitled tolittle probative weight. Although, as
di scussed above, there is a |l egal presunption that the

respective goods as identified in the application and

registration are narketed in the sane trade channels and to

the sane classes of purchasers, there is no evidence that
applicant’s and registrant’s actual goods have been

mar keted in the same trade channels or to the sanme cl asses
of purchasers. |Indeed, applicant asserts that the actual
trade channels and cl asses of purchasers have not

overl apped. In such circunstances, there is no basis for

14
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concl udi ng that there has been any neani ngful opportunity
for actual confusion to have occurred, such that the
absence of actual confusion is factually surprising or
legally significant. See Gllette Canada Inc. v. Ranir
Corp., 23 USPQ@d 1768 (TTAB 1992).

W have considered all of the evidence of record
pertaining to the du Pont evidentiary factors, and we
conclude that a |ikelihood of confusion exists. The marks
are highly simlar. There is no evidence (under the sixth
du Pont factor) of any use of simlar marks on simlar
goods whi ch m ght narrow the scope of protection to be
afforded the cited registered mark. The goods identified
in the application and the cited registration are of types
whi ch nay emanate from a single source under a single mark
and they nust be presuned to be marketed in the sane trade
channels and to the sanme cl asses of purchasers. In our
i keli hood of confusion analysis, we conclude that the
evi dence on these factors outwei ghs the evidence on ot her
factors (i.e., sophistication of purchasers and absence of
actual confusion) which mght weigh in applicant’s favor.

We have carefully considered applicant’s argunments to
the contrary, including any argunents not specifically
di scussed in this opinion, but are not persuaded of a

different result. To the extent that we have any doubt as

15
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to the existence of a |likelihood of confusion, we mnust
resol ve that doubt against applicant. See In re Hyper
Shoppes (Ghio) Inc., 837 F.2d 840, 6 USP@@d 1025 (Fed. Cr
1988); In re Martin s Famous Pastry Shoppe, Inc., 748 F.2d
1565, 223 USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirned.

16



